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[N preparing the new edition of this work, 
the purpose of the original author and of 
subsequent revisers to furnish the trial lawyer 
with prompt answers to questions involving 
the trial of civil jury cases has been constantly 
borne in mind. The topics so well covered 
in previous editions have been continued in 
the present, with some rearrangement in order 
of discussion. 
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Reactions to the Schechter Case 


st View— What Constitution Are We Talking About?” 


By General Hugh S. Johnson, Former Head of NRA. 
(Condensation from 11 Indiana Law Journal 1, October 1935) 


w all this clamor about the Consti- 

tution, let’s give a thought to what 
Constitution we are talking about. Is 
it the document that was written in 
Philadelphia in the simplest language 
that ever flowed from the pen of man 
for such a purpose? 

Is it somebody’s medley, made up 
of a selected and conflicting judicial 
language ? 

In either case it would do no harm 
to go back to the language and the 
history of the original document, to 
find out what, during all their lives, 
was in the minds of the men who 
made it. What was said about it by 
men on the Court who were closer 
to its meaning than we can possibly 
be today ? 

Those may have been horse-and- 
buggy days, but it has always been a 
matter of wonder to me that the 
statesmen of those poor weak little 
thirteen colonies—a narrow fringe of 
civilization on the edge of a howling 
wilderness of continental extent—had 
always in their minds the making of 
anation extending from sea to sea— 
a single country spread across a con- 
tinent. They talked about and saw 
only one economic unit unhampered 
by state lines obstructing its free com- 
merce and trade. They invented a na- 
tional system, of which they dreamed 
im terms of continental arteries of 
transportation on land and water, ex- 
tending from the Great Lakes to the 
Gulf of Mexico, and from the Atlan- 
tie to the Pacific. 

I want to know where in the Con- 
stitution of the United States it says 


* (Address before Indiana State Bar As- 
sociation, September 6th, 1935.) 


that the Congress may not pass a stat- 
ute making it unlawful to work men 
in our national industries more than 
40 hours a week, or there to coin the 
youth and laughter and labor of little 
children into greasy nickels, or to op- 
erate a sweat-shop. 

I would like to know where it says 
that, when an overwhelming majority 
of employers in a national industry, 
agree that this or that practice in 
trade is destructive and unfair, the 
Congress can’t make a law ratifying 
that agreement and putting a penalty 
on the 10% chiseling fringe that seeks 
to profit by practices which the major- 
ity of their fellows say are predatory 
and unfair. 

You and I know that there are no 
such words in the great charter. 
There are some such words in vary- 
ing language of the Supreme Court 
of the United States but there are 
other words there, too, of a precisely 
opposite meaning. 

Of course, the words of the Consti- 
tution are “the Congress shall have 
power to regulate commerce among 
the several states.” 

In a very early case a simple rule 
was laid down that “whatever sub- 
jects of this power are in their nature 
national require exclusive 
legislation by Congress.” 

I think an application of that rule 
would resolve all doubts about the 
validity of such a law as NRA. 

After all, isn’t it just a question of 
fact, whether our great industries have 
become so nationalized as to create a 
national problem and to require reg- 
ulation by national law? 

It would be utterly ridiculous to 
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say that, as a matter of practice, any 
state can effectively regulate any one 
of our great national corporations. It 
can’t do it physically because only a 
small part of each is within any state. 
From a legal standpoint, if any mere 
state attempted national regulation in 
any appreciable degree impairing the 
utter freedom of such a corporation 
in its interstate business, the Court 
would be prompt in striking down 
that legislation. 

But the effect of the dicta in the 
Schechter Case is that our national in- 
dustries of construction, manufacture, 
mining and agriculture may not be 
regulated by the nation either. 

What a paradox is here if the states 
cannot regulate these industrial giants 
for practical reasons, and that the na- 
tion cannot regulate them for consti 
tutional or legalistic reasons! 

If that is true, it means that, be- 
tween the practical inability of the 
states and the legalistic inability of the 
nation, there is a vast zone of eco- 
nomic anarchy in which these great 
national artificial persons can rape and 
ravish as they will—and rape and rav- 
ish they do daily as the great revela- 
tions of the NRA hearings amply 
showed. 

The classic definitions of these mat- 
ters is, of course, in Gibbons v. Og- 
den. So far as I know, nobody has 
ever contested or even qualified them. 
They said that commerce among the 
states means commerce intermingled 
with the state—not just the trading 
that reaches physically across the 
state lines. 

It has been frequently emphasized 
that they also said that it did not 
mean commerce between man and man 
strictly internal to a state—and so they 
did—but what is never emphasized, 
is that they emphatically qualified that 
statement by adding the words, 
“which does not affect other states.” 

The great Chief Justice did not say, 
“does not directly affect interstate 
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commerce.” He said that the Feder; 
power must reach into the states 
govern that commerce between m 
and man which concerns more State 
than one or affects other states. 

Now that seems to me to be also; 
simple rule that should settle th 
whole matter of such statutes x 
NRA. Is there, in employment j 
manufacture, a commerce _ betwee 
man and man within the several stats 
but which does affect other states, an’ | 
which does violently and sometime 
destructively concern more states the 
one? If it does, is it not in its natur 
national? If it is national, is a 
court going to commit itself to th 
position of saying that the regulatic: 
of that national concern of first mas 
nitude is beyond the power of eithe 
the state or nation—a No-Man’s Lan 
reached by no system of laws? 

The great goldfish bowl of NR 
brought into the public gaze the cur 
of interstate chiseling on the wages 
labor. It revealed that a prime cau 
of the depression had been the ma 
distribution of consuming  powe 
among workers, with an effect that t! 
tremendous industrial activity neces 
sary to support what we call prosper 
ity, cannot be maintained unless 
sufficient reward for production : 
distributed among workers to enab! 
them to consume the products of the 
own hands. 

It showed very clearly the powe 
of one small chiseling group in an 
state to degrade the wages and & 
tend the hours of all workers am 
where in the nation and in any par 
ticular industry. 

I don’t see how anybody can blam 
the Court for the outcome of the cas} 
(the Schechter). That case shoul} 
have been presented as Judge Brat} 
deis used to present his cases whe! 
he was arguing before the Coutt- 
on a purely factual basis without tht| 
citation of a single precedent, disclo: 
ing beyond question the overwhelming 
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showing of the NRA experience that ably do seriously, and sometimes dis- 
national regulation of the problems of  ruptively, affect other states and con- 
a nationalized industry is a modern cern more states than one. 
social economic necessity. [ can’t believe that a doctrine which 
Upon a proper showing, it is incon- leaves that situation without a rem- 
ceivable that the Court would deny to edy will stand. I see no reason for a 
this nation a power shown requisite constitutional amendment, the only 


in every other nation under the sun— purpose of which could be to make 
to regulate its national commerce na-_ the Constitution say what its framers 
tionally. That showing could be _ intended it to say in the beginning. 


made in such a way as to make it There is no occasion for any change 
clear that the true touchstone is not in the powers or personnel of the 
whether a thing directly or indirectly Supreme Court of the United States. 
affects commerce among the states. [t is only necessary to take there a 
It is whether that thing substantially proper case, properly presented, to get 
or insignificantly affects that com- that Court to underwrite and author- 
merce. ize the most obviously necessary doc- 

That factual showing should pre- trine of our present political economy 
sent beyond question the fact that de- a forthright acknowledgment of 
graded labor conditions within any John Marshall’s simple truth, “Jn 
state not only can but almost invari- commerce we are one people.” 


e 


Qnd View—Faith in the Court 


By George R. Farnum, Former Assistant Attorney General of the 
United States (Condensation from The Law Society 
Journal, August 1935, Vol. VI, No. 7) 


fee acute exasperation in certain York Tribune of the time was char- 
quarters with recent decisions, acteristic. “The long trumpeted de- 
notably that nullifying the NRA, cision . . . having been held over 
is no novelty in American history, from last year in order not too fla- 
though some people have for the mo-  grantly to alarm and exasperate the 
ment seemingly forgotten it. In the Free States on the eve of an important 
early decades of its existence, while presidential election . . . is en- 
artisan feelings and political animosi- titled to just so much moral weight 
ties ran feverishly high, the Court was as would be the judgment of a major- 
subjected to such abusive attack that ity of those congregated in any Wash- 
its usefulness, if not its very exist- ington bar-room. It is a dictum pre- 
ence, was seriously endangered. At scribed by the stump to the bench.” 
intervals since, certain decisions have The New York Evening Post, imply- 
provoked recurrent storms of protest. ing that the Court had become the 

The Dred Scott Case, doubtless an mouthpiece of a political party for the 
extremely regrettable pronouncement, promulgation of falsehood, declared 
was the occasion for the bitterest de- that “that moment its decisions cease 
nunciation. An editorial in the New to be binding, and impeachment, not 


» 5 « 












































_CASE_AND 


obedience, belongs to it.” “The deci- 
sion,” it added, “is a deliberate in- 
iquity.” Judged now, probably the 
worst charge that can fairly be made 
against the motives of the Court, as 
recently put by an eminent authority, 
is “the Court yielded by an unfortu- 
nate second thought to Justice 
Wayne’s persuasion that it had in its 
grasp the opportunity to settle the 
constitutional issues arising out of the 
slavery question.” In the days of 
Theodore Roosevelt, a project for the 
popular recall of judicial decisions 
was seriously mooted. As late as 
1916 the recrudescence of hostility 
evoked from Holmes the following 
commentary upon its implications: 
“The attacks upon the Court are 
merely an expression of the unrest 
that seems to wonder vaguely whether 
law and order pay. When the ignor- 
ant are taught to doubt they do not 
know what they safely may believe. 
And it seems to me that at this time 
we need education in the obvious more 
than investigation of the obscure.” 
When, however, the fierce political 
and sectional passions of the moment 
ran their course, and the work of the 
Court was seen in the sober retro- 
spect, intelligent judgment has never 
failed to pronounce the confident ver- 
dict that the tribunal performed its 
duty with unquestionable disinterest- 
edness and, all things considered, 
wisely and well. Such decisions as 
the Dred Scott Case have been singu- 
larly rare and have been put down to 
those occasional mistakes from which 
no human institution is entirely free. 
Through more than a century and 
a half of extraordinary transforma- 
tions in our national life, the Court 
has succeeded in preserving the fun- 
damental character of our constitu- 
tional institutions. Looking back dis- 
passionately over the difficult path of 
adjudication, the accomplishment 
seems little short of miraculous. It 
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involved the task of applying a gef ¢ealing r 
eral text to conditions never dreami— As Mars 
of by its authors. It demanded: — was a c 
practical reconciliation, under contin: F expounde 
ally changing social and political cof added: ‘ 
ditions, between the Hamiltonian cof tended te 
ception of nationalism (expounded nomic the 
Chief Justice Marshall) and the Je) and the « 
ferson doctrine of State rights (apth) zen to tl 
referred to as the dual-federalism ¢} [t js mad 
Madison). It required the elabor| ly differi 
tion of a working compromise betwee} of our fin 
traditional rights of property (or ves) and famil 
ed interests, as they are termed i} ing ough 
constitutional law) and a recognitic} ment upo 
of the significance of human valuc— utes embc 
It exacted from the Court a reaso-— Constituti 
able harmonizing of the econom:f Dealing \ 
philosophy of laissez faire,—attenté} political f 
by the phenomenal growth of capitd} economic 
istic individualism—and the necessin} the indiv: 
of making a fair concession to of were not 
evolving ideas of a social democrat:} philosoph 
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state. They were largely pione 
questions of great complexity. | 
dealing with these importunate anti: 
omies the Court has seemingly « 
complished for the practical ends i: 


volved, as Mr. Justice Cardozo wow} formative 
put it in his flair for posing paz{ experimet 
doxes, “The reconciliation of the if critical pe 
reconcilable, the merger of antithes:| its disturl 
the synthesis of opposites.” tion; the 

That there should be some vacil:} industrial 
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tion at times was natural; that vie 
once expressed had in some instant: 
to be reconsidered in the light of fu 
ther reflection and the changing tint 
was unavoidable. It is probably a fx 
that of no branch of our jurispr 
dence can it be more fitly said, the 
of Constitutional Law,—in the wort 
of Holmes—that “We do not reali) B 
how large a part of our law is ope} Y 
to reconsideration upon a_ sligt| 

change in the habit of the publ 


mind. No concrete proposition : 
self-evident, no matter how ready ¥ ANAD. 
may be to accept it.” Unit 
Furthermore, the character of tt than an in 
medium with which the Court wé} @dministr; 



































a ger 
reame( 
ided é 
ontiny- 
al cor: 
iN Cor: 
ded b 
he Jei.§ 

(apt 
‘ism 
labore. 
et weer | 
oT Ves 
med ir 
enitior 


values 


reason: 





urispri 
id, the 
e wor 
: reali 
is Ope 
sligt 
publi 
ition 
eady W 


of the 
urt we 


CASE 


—————_— 


AND COMMENT __ 





dealing must never be lost sight of. 
As Marshall long ago pointed out, it 
was a constitution that was being 
expounded, and Holmes subsequently 
added: “But a constitution is not in- 
tended to embody a particular eco- 
nomic theory, whether of paternalism 
and the organic relations of the citi- 
ren to the State or of laissez faire. 
It is made for people of fundamental- 
ly differing views, and the accidents 
of our finding certain opinions natural 
and familiar or novel and even shock- 
ing ought not to conclude our judg- 
ment upon the question whether stat- 
utes embodying them conflict with the 
Constitution of the United States.” 
Dealing with such basic problems in 
political philosophy, social science and 
economic theory, it was inevitable that 
the individual members of the Court 
were not committed to any one-sided 
philosophy but was representative of 
various ideas that were fairly entitled 
to their day in court. In passing judg- 
ment, it is also well to bear in mind 
the national crises through which the 
Court has guided us:—the precarious 
formative period when our American 
experiment might have collapsed; the 
critical period of the Civil War with 
its disturbing aftermath of reconstruc- 
tion; the phenomenal growth of our 
industrial civilization with its prolifer- 
ating problems, and the unprecedented 
disruption of the World War followed 


by bewildering economic breakdown. 

In time, those who today hotly im- 
pugn the NRA case—as those who 
denounced other decisions in the past 
—will arrive at a better understand- 
ing of its real significance. After all, 
it announced no new principle. It 
simply applied old fundamental ideas 
to a radical departure in legislation. 
It no more than reminded us again— 
albeit forcefully and dramatically— 
that ours is a constitutional democ- 
racy. Reading the two opinions 
which constituted the unanimous deci- 
sions dispassionately, it is difficult to 
see how the draftsmen of the act 
could have believed that it could be 
squared with American political ideals 
and familiar legal theory. Possibly 
some feelings of grave misgivings ex- 
plain at least in part the government’s 
reluctance to invite a decisive test and 
its tardy acceptance of the gage of 
constitutional battle. 

The moral of these few pages is 
that those of us who are fairly con- 
tent with our traditional and estab- 
lished form of constitutional govern- 
ment—and, while discerning its de- 
fects, can see on the whole no accepta- 
ble substitute for it—should remain 
steadfast in our confidence in the 
great Court upon which in the last 
analysis its preservation depends. In 
our history we find ample support for 
our faith. 








Criminal Prosecution in Canada 


By Joseph N. Ulman, Judge of the Supreme Bench of Baltimore City. 
Reprinted from 26 Journal of Criminal Law and 
Criminology, 165 (July 1935) 


ANADA is separated from the 
United States by much more 
than an imaginary line on a map. The 
administration of the criminal law in 
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Canada has developed so differently 
from our own that we should consider 
carefully an interesting letter received 
from the Hon. William Renwick Rid- 


dell, Justice of Appeal in the Province 
of Ontario. 

Justice Riddell writes, in part, as 
follows: 

“There are in reality, only two con- 
ceptions of a criminal prosecution— 
the one that it is a kind of game in 
which the smartest man should win, 
the other that it is a solemn investiga- 
tion by the State to determine whether 
a named person has been guilty of an 
offense. Under the first conception, 
the judge merely sits to see that the 
rules of the game are adhered to; un- 
der the other, he is an officer of the 
State, taking his proper share in the 
investigation. Of these two concep- 
tions, we have adopted the latter.” 

Referring particularly to procedure 
in his own Province, the Justice con- 
tinues : 

“About a century ago, we abolished 
the time-honored system of private 
prosecutors ; an officer is appointed for 
life for each county to conduct crim- 
inal prosecutions in that county, un- 
less a special counsel is sent for a 
particular prosecution, or series of 
prosecutions. As a rule, special coun- 
sel is sent for the sittings of the Su- 
preme Court, while the ‘County Crown 
Attorney’ is left to conduct prosecu- 
tions in the General Sessions and bhe- 
fore the single judge, if the accused 
selects a trial by a judge. These ap- 
pointments are made in the name of 
the King by the Government of the 
day; and the Government are re- 
sponsible to the representatives of the 
people in the Legislature for these as 
for all other official acts. The ap- 
pointment of the County Crown At- 
torney is for life; and when he as- 
sumes office, while his appointment 
may have been political, he drops his 
politics. In more than half a century 
in law, while I have more than once 
heard a complaint of undue severity 
in a prosecution, for 


No rogue e’er felt the halter draw 
With good opinion of the law 
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I have never heard so much as a sy 
gestion of politics or political influe, 
having any part in a criminal prose 
tion. Prosecuting counsel have no 
ing to gain by successful prosecutic; 
nothing to lose by failure to convig 
A criminal prosecution being an j 
vestigation, it is the duty of Cro 
Counsel to bring out all the facts 
fore the trial tribunal, whether the 
tell for or against the accused. 4} 
unfair prosecution is reprobated | 
the Court of Appeal ; and, where pros] 
er, a new trial is granted. Ina recef 
case, it was laid down by the Court 
Appeal ° 

It cannot be made too clear that in 
law, a criminal prosecution is not a ce 
test between indivduals, nor is it a com 
between the Crown endeavoring to con 
and the accused endeavoring to be acquitt 
but it is an investigation that should bec 
ducted without feeling of animus on! 
part of the prosecution, with the single vx 
of determining the truth: Rex v. Cho 
andy (1934) O. R. 208 at p. 212 per Rid& 
J. A., delivering the judgment of the Cor 
A new trial was ordered; it was conduc 
properly and a conviction had which : 
sustained by the Court of Appeal. 


“Our judges are appointed for | 
by the Government of the Domi 
on their responsibility to the rep 
sentatives of the people in Parliame 
Judges are generally appointed fre 
the governing political party ; but th 
drop their politics on appointme 
There have been two cases of dist 
sal of judges in this Province ! 
meddling with political questions ;! 
the last was more than a century a 
and there has been no suggestion 
such interferences since that ti 
Similarly, no hint has ever been give 
of any impropriety in the selection 
our jury panels. 


“At the trial, the names of jury 


are drawn from an urn at randor 
both Crown and defense have so mx 
peremptory challenges; I have nev 
but once known a challenge for cat! 
and if a challenge for cause were ma 
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in a court over which I presided, I 
should not know what to do, but 
would have to send for books of prac- 
tice. Only one thing I know about 
such a challenge is that the challenged 
iwryman cannot be asked any ques- 
tions; prejudice, etc., must be proved 
by witnesses aliunde. In practice, if 
counsel for defense sees any objec- 
tions to any juryman, he mentions it 
to the Crown Counsel; and if there 
is any real objection, Crown Counsel 
directs him to stand aside. I have 
never but once known it to take more 
than half an hour to get a jury, even 
in a murder case—that time, I had 
excused some of the jury, thinking we 
had enough without them; but the 
panel was exhausted, and we had to 
send for a juryman; and so forty- 
seven minutes were taken up. I notice 
that in our late and only kidnaping 
case, it took thirty-two minutes; and 
in the hideous case where a man was 
charged with coming from California 
to Ontario, to murder his own mother, 
tried this year, it took twenty-seven 
minutes to get a jury. 

“In my time, there have been, so 
far as I know, only three charges of 
what is called ‘The Third Degree,’ 
in other words, undue means taken 
by the police to obtain a confession. 
In one case, there was an acquittal, 
in another a new trial was ordered by 
the Supreme Court, and in the third, 
the charge was on independent in- 
vestigation proved to be false. And 
inno case was there a suggestion of 
politics or anything else than undue 
eal on the part of the police. 
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“We regard it as the duty of the 
judge to see that justice is done to 
the accused. He may, and sometimes 
should, ask questions of the witnesses ; 
he may recall any witness for further 
inquiry. In his charge to the jury, 
he is expected to make as clear the 
evidence on behalf of the accused as 
that against him; he may express his 
own opinion of the facts, so long as 
he makes it perfectly clear that the 
jury is not bound by his opinion as to 
fact, but must find the facts on the 
evidence and under their oath. A case 
has, within the last two years, been 
sent back for a new trial, because the 
trial judge did not bring to the at- 
tention of the jury the evidence for 
the accused as fully as that against 
him 

“For those who like that manner of 
criminal practice, that is the manner 
of criminal practice, they like. It may 
not suit others.” 

Justice Riddell’s letter points out 
forcibly how two legal systems, ident- 
ical in their origin, have come to ex- 
press in action two very different 
social philosophies. Subtle imponder- 
ables, traditionally determined be- 
havior patterns, are seen to be more 
powerful than statutory rule or com- 
mon law decision. Juries, prosecu- 
tors, and judges all do what their 
communities expect and want them to 
do. If we in the United States are 
ever to develop a practice in the ad 
ministration of the criminal law like 
that described by Justice Riddell, a 
long and tedious work of public educa 
tion lies before us. 
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or captains of commerce, or 


ever be in the future, as it 
from which leadership flows. 


by 


BRILLIANT local columnist in the News said the other day that 
the character of Maryland life will not be determined by bankers 
bridge 
Eastern Shore with other civilizations, 
in our community who set example in leadership 
has been 


expansion connecting the 
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erage Drarer Lewis was born 
in Philadelphia on April 27, 
1867. He was graduated from Haver- 
ford Coilege in 1888 and from the 
University of Pennsylvania Law 

School three years later. Soon there- 
after he was admitted to the Bar. 
While in College he was greatly in- 
terested in political economy and for 
several years after his admission to 
the Bar he lectured at Haverford on 
the subject. His interest in it, es- 
pecially in its sociological implications, 
has been continuously maintained, and 
has inspired much of his work. Nev- 
ertheless he began the practice of law 
at once, and might have made his 
career that of a practicing lawyer if 
he had not been requested at the early 
age of twenty-nine to become Dean of 
the Law School of the University of 
Pennsylvania. 

Lewis, himself, engaged actively in 
teaching. His favorite subjects were 
Equity and Associations. Others 
must speak of his success in impart- 
ing legal formulz to his students and 
in developing their power of legal 
reasoning. I know by hearsay that 
he adopted what I regard as a funda- 
mental requisite of successful teach- 
ing, namely the presentation of con- 
crete applications of the principles ex- 
pounded. In so doing he laid under 
contribution, not only the human race, 
but the animal kingdom. Neb the 
pet seal, Clarissa the elephant, the 
pearly pig, were all used to illustrate 
legal doctrines. The dodo, also, was 
not neglected. These things, trifling 
in themselves, indicate a sense of 
humor and an instinct for methods of 


statement that, whether or not in- 
trinsically absurd, catch the atten- 
tion and imagination of students. 


Doubtless other qualifications for his 
task were added, since I know by ob- 
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William Draper Lewis 


By Samuel Williston, Dane Professor of Law, Harvard University 
(Condensed from 83 Pa. Law Rev. 299, Jan. 1935) 





































servation the abiding affection that} 
former pupils entertain for him, 

He directed the School as Dean w 
til 1914, and continued as a profes 
for ten years beyond that date, 
the meantime, however, he engaged: 
other activities. He edited Gree 
leaf’s Evidence, Wharton’s Crimix| 
Law, Blackstone’s Commentaries, |i 
conjunction with George Whar 
Pepper he directed and supervised t 
preparation of a digest of Penns 
vania statutes in thre -e volumes a 
of Pennsylvania decisions and laws: 
twenty-three volumes. Later hes 
cured the writers and edited the} 
ographies collected in eight volum 
under the title of Great Amerie 
Lawyers. Much of the spade wr 
for these enterprises, of course, ¥ 
performed by other hands, but: 
organizing and directing them, her: 
at once manifesting his natural e 
ecutive capacity and also training his 

f for the larger work of organm 
tion and direction that lay before hs 
in the future. 

Lewis’ work as a teacher hads 
terested him in the law governings 
sociations of men and he was appar 
ed for the task. I was a member 
the Committee on Commercial Laws 
the Commissioners which had the m 
ter directly in charge, and as suchh 
much talk and correspondence wi 
him. The result of his efforts, wh 
extended over several years, was? 
adoption of his draft by the Cole 
ence of Commissioners and a rectty 
mendation for its enactment by 4 
several states. This was followed % 
a draft of a Limited Partnership 4 
which also was adopted by the C 
ference and recommended for en: 
ment two years later. Both Acts he} 
been enacted in Pennsylvania and] 
many other states. It is hoped 14 
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This copy of a recent private portrait by Grace McK. Dahl, of 
Dr. William Draper Lewis, Director of the American Law 
Institute, in its Restatement Program, is published through 
the courtesy of Dr. Lewis and the Dahl-McKenna 
Photographic Craftsmen of Boston, Massachusetts 
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they will be adopted by many others, 
for such things take time for their 
full accomplishment. These statutes 
will always stand as a monument to 
their draftsman, only obscured by the 
larger structure with which his name 
will always be connected. 

This later undertaking led 
termination of Lewis’ 
teacher, for the new task demanded 
his whole time. As is true of all his 
work, the development of the Amer- 
ican Law Institute gains his devotion 
because of its idealistic and progres- 
sive tendency. Improvement in the 
law is a social advance. The idea for 
some such work as that which the 
Institute has undertaken germinated 
in the Association of American Law 
Schools. A Committee, of which 
Lewis and Professor Joseph H. Beale 
were the most prominent members, 
met some distinguished lawyers in 
New York City, and receiving en- 
couragement from them, proceeded in 
conjunction with one or two others to 
elaborate the general outlines of a 
project for a restatement of the com- 
mon law. 

The chance for success of this 
project depended at the very outset 
upon influencing practical, hard-head- 
ed lawyers and judges to believe that 
the attempt was worth while, and then 
influencing them to obtain the neces- 
sary funds and to give some of their 
own time to the direction of the en- 


to the 
career aS a 


terprise. Lewis’ success in influencing 
men like Elihu Root, George W. 
Wickersham, Judge Cardozo, and 


others of distinction to share his faith 
and hope, has been nothing less than 
marvelous; and this faith and hope 
have led to the charity of the Carnegie 
Corporation in furnishing funds, with- 
out which little could have been done. 

The American Law Institute was 
organized in 1923 with Mr. Root as its 
President. Its governing body is a 
Council, on which men of the highest 
distinction in the American Bench and 


Bar have accepted positions, and ha 


given freely of their time and advic 


Lewis was the unquestioned choice { 
Director. The Director is the jp 
mediate executive officer of the |; 
stitute in administering all its acti 
ities. He either appoints personal 
or recommends to the Council 
those who carry on the active work 
restating the law and of keeping ¢ 
profession informed of what the |; 
stitute is doing. He has given y 
stintedly his time and thought to 
enterprise. 

The Director has presided a 
preliminary Conferences in the. fe 
or five subjects which are being restz 
ed contemporaneously. He 


siders the drafts, as well as the annu 
meetings of the Institute and at t 
Conferences of Committees of the B 
Associations. The preliminary 
ferences have been held during a 
tumn, winter and spring, wherever 
has been most convenient to the R 
porters and their Advisers. The | 
rector has largely given up his ho 
life in Philadelphia in order to | 


present at conferences held anywhe 
from Cambridge to Chicago, or Nor 
Carolina, according as the convenient 
concerned in t! 


of those directly 
Drafts might dictate. Summer vac 
tions are largely sacrificed for 

sake of conferences held on the | 
rector’s beautiful estate at 


Harbor, where he has erected 


small portable houses for the purpos 


There he allows the privacy of | 
family life in summer to be invade 
week after week, by 

Reporters and their 


Advisers. 


In presiding at these innumeral) 
s, the Director has given i 
insists on under | 
both int 

spect to its language and its contet" 
I think he has often been as useful 1 
subjects which he had little previow' 
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occasion to study as in those with 
which he was familiar. His insistence 
on a complete understanding before 
allowing a Section of the Restatement 
to stand, has been helpful in many 
cases. 

I have been too closely concerned 
myself in the labors of the Institute 
to say anything of their ultimate 
worth, but the effort that the Director 
and others have put into the work 
justifies the expression of a hope that 

it will prove of value sufficient to war- 
rant the expenditure of money and 
the labor of many men that have gone 
into it, and must still go into it. 

It is well known that the busy man 
is the one that can find time to do a 
bitmore. Fully occupied as he is with 
the work of the Institute, Lewis is 
never too busy to lend his aid, and 
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sometimes to lead, 
munity enterprises. He is a devout 
member of the Episcopal Church, 
constant in his attendance and in as- 
sistance of its undertakings. He has 
been interested in the creation of pub- 
lic parks both near his home in Ger- 
mantown and at Northeast Harbor, as 
well as in other activities of social 
value. 

He is not fond of Latin and does 
not like even familiar Latin phrases 
incorporated in the Restatement of the 
Law Institute. More than once he has 
made me translate them before allow- 
ing their admission, but he cannot 
thwart me now when I add in closing 
that, if his modesty did not forbid, he 
might fairly say in the words of Ter- 
ence, 
“Humani 


in helpful com- 


nihil a me alienum puto.” 





The Conduct, Demeanor and 
Apparel of Witnesses 


New York Law Journal, August 5, 1935, Volume 94, No. 30 


fro the conduct, appearance, 
dress and even facial expression 
of witnesses all have important ef- 
fects upon the decisions of courts and 
juries few counsel experienced in the 
trial of causes have to be told. Many 
lawyers consider it a part of their 
natural and proper duty to instruct 
parties and witnesses in such matters. 
[he attorney for a female defendant 
ina divorce action, continuing through 
many days, will frequently advise that 
the costumes worn be modest and 
sedate rather than flashy or flamboy- 
ant, or that spirited resentment be 
shown at imputations of unchastity in- 
stead of attempts at smiling wit or 
smirking repartee. One counsellor re- 
cently told us that during the period 
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of extremely short skirts he had 
warned a modish and youthful witness 
to cross her knees cautiously, if at 
all, when on the witness stand. 

Some years ago, when anatomical 
exposures were rarer than of late, a 
justice of the New York Supreme 
Court heatedly rebuked a comely 
young woman witness for what he 
considered immodest posturing in his 


court. The lady was on the witness 
stand when his Honor, with face 
averted, administered the following 
stern rebuke (according to a quotation 
from the minutes reposing in our 
files) : 


“IT want to say to that young lady 
in black that she is disrespectful to 
this court and is making a spectacle of 
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herself in a public place. If she wishes 
me to be more explicit I will say to 
her that her lower limbs are insuffi- 
ciently clad. She is making too free 
an exposure of them in a_ public 
place.” 

One can never tell how such an epi- 
sode will affect the jurors. They may 
sympathize with the witness or may 
sympathize with the court, depending 
upon the special circumstances of the 
case. 

A Nebraska decision, also culled 
from our files (Omaha St. Railway v. 
Emminger, 57 Neb. 240), was an ac- 
tion for damages for alleged perma- 
nent injuries to the leg of the female 
plaintiff, whose counsel suggested that 
the young woman should expose the 
injured member to the jury. The de- 
fendant railroad company objected, 
but the plaintiff was willing and the 
defendant’s objection was overruled 
by the trial judge. A substantial ver- 
dict was recovered. 

On appeal the defendant argued 
that while ordinarily such a proceed- 
ing might not be improper, yet the 
trial court, in the exercise of its dis- 
cretion, should have refused to permit 
it under the circumstances, for the 
reason that the plaintiff was “young, 
handsome and attractive, and, conse- 
quently, that the sympathies of a jury, 
composed of men, were unduly ex- 
cited in her behalf.” But the appel- 
late tribunal declined to take this view, 
observing that the plaintiff, though all 
the defendant claimed, “was entitled, 
in sustaining her claim, to resort to 
the same proofs that she might have 
resorted to if she had been aged, ugly 
and repulsive.” 

The Supreme Court of Iowa, it may 
be said, appears to have pushed the 
same principle a little further in re- 
versing a judgment of a trial court 
because the presiding judge had not 
required, in an action for personal in- 
juries, measurements of a female 
plaintiff’s calves to be made in open 
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court (Hall v. Incorporated Town ¢' 
Manson, 99 Iowa 698). Here 


condition of the plaintiff’s foot ay § 


ankle was material on the question ¢ 
the permanency of the injary, ay 
witnesses for the plaintiff had tes. 
fied that the injured foot was larg 
than the other, but the leg, six inch: 
above the ankle, was smaller than js 
mate. There was a conflict of ¢. 
dence upon the point, and the plainti 
on cross-examination, was ase 
“kindly to remove” her shoes ari 
stockings. The witness turned to he 
counsel and asked if she should ¢ 
so, counsel replying, rather unem 
tionally, that it was for the court; 
say. At this juncture, the official r 
port has it, the plaintiff's husbani 
who was in the court room, cried or 
in protest against the procedure. Tk 
presiding judge declined to allow: 
observing: “We are not going t 
start a measuring school here.” Thi 
ruling was held error by the appellet 
court, and a judgment was reversed 

To return to our topic: A hearix 
in habeas corpus before Mr. Justi: 
May, Supreme Court, Kings Count 
several years ago, was decided alm 
entirely from impressions product 
by the conduct and appearance of tk 
petitioner, an elderly grandmotle 
seeking the custody of two grandch 
dren, seven and nine years of # 
(People ex rel. Holiday v. Sherwo 
119 Mise. 538). The father a 
mother of the children were be 
dead, the latter having by will appor: 
ed the respondent, a stranger in bloo 
to be guardian of the children a 
trustee of their property and estat 
The court conceded that under ort: 
nary circumstances a_ grandmotht 
would have the better claim to the ct 
tody of the children. But oral pro 
was taken, under order of the Appt: 
late Division, which gave Juste 
May, as he expressed it, opportun'’ 
to watch “very carefully the procett 
ing as it developed, the witnesses ¢ 






—— 
— 


they ap, 
general 
ing the 
acts of ¢ 
might ai 
of the { 
estimate 

Amon 
larly ob 
of the 
person h 
dominati 
satisfied, 
ated th 
brought 
sense of 
to assert 
hearing,’ 
in the « 
much as 
her lips 
stern an 
of a sm 
as_ the 


T/ 


ee ee ee ee 


o— 






























OWN 0! 
re the 
Ot an 
tion 0 
"y, an 
d test 
> large: 
inches 
than it 
of ev 
dlaintif 
aske 
eS ani 
1 to he 
ould ¢ 
uneme 
court t 
Aicial re 
vusban¢ 
Tied ov 
re. Th 
allow i 
rOing 
~ 
appellat 
versed 
_ hearing 
Justic 
Count 
d almos 
product 
ce of 
1dmothe 
randeh 
; of x 
herwo 
her 
ere be! 
| apport 
in bloo 
dren at 
id estate 
der ort 
ndmothe 
o the cus 
ral pro 
he Appe: 
> Justi 
yportun 
. procett 
nesses ¢ 


CASE _AN 


————— 


they appeared on the stand and the 
general conduct of all interested dur- 
ing the hearing, to note those little 
acts of omission or commission which 
might aid in pushing aside the curtains 
of the past and in forming a better 
estimate of the entire matter.” 
Among the circumstances particu- 
larly observed was the “demeanor” 
of the grandmother as indicating a 
person habitually determined, resolute, 
dominating, unsympathetic and self- 
satisfied, whose general bearing cre- 
ated the impression that she had 
brought the proceeding only out of a 
sense of duty, coupled with a desire 
toassert her legal rights. “During the 
hearing,” noted Justice May, “she sat 
in the court room without even so 
much as a glance at her grandchildren, 
her lips tightly compressed, her face 
stern and severe, betraying no sign 
of a smile or kindness or tenderness 
as the children moved playfully 
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guard against mistake. 


available. 
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q There are no obstructions, no stop or detour signs when you 
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learn what the Supreme Court has said about the law. 


@ Redigested and reclassified it uncovers 35% additional 
material never before digested. 


@ It's Table of Cases affirmed and reversed includes state cases 
and offers a real chance to catch an opponent napping or to 


q It contains the only complete Table of Supreme Court Cases 


@ It's Word Index is accurate and dependable. 
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about.” As contrasted with this it 
was observed that the bearing of the 
respondent and his wife was full of 
love, consideration and tenderness to- 
ward the children, sentiments evident- 
ly reciprocated by the latter. The re- 
sult was, though it was apparently to 
the financial interest of the children 
to live with the grandmother, who 
was wealthy, that the writ was dis- 
missed, and the children left in the 
custody of their “foster-parents.” 
Some lawyers will assert that the 
grandmother should have been admon- 
ished to caress the children in court 
and to offer them lollypops, if the per- 
mission of the trial justice could be 
obtained. It is possible that a show 
of affection for the children on the 
part of the grandmother would have 
changed the decision of the court in 
the instance referred to, though sim- 
ulated sentiment may frequently be 
distinguished from sincerity. 
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An examination of the cases cited in support of the 
text discloses that many of them do not go quite so 
far. A more accurate statement of the rule of law 
in this regard is found in 1 R. C. L. p. 297, and is 
as follows: 







“The decisions disclose a very decided tendency on the 
part of the courts to attach weight to certificates of acknowl- 
edgment and to view attempts to discredit them with suspicion 
and distrust. It frequently has been stated as a rule that in 
order to impeach a certificate the evidence must be clear, 


® The fulfilment of a conscious aim is evidenced 


by this laudatory statement concerning Ruling 
Case Law 


® Ruling Case Law was conceived from the need 
for an accurate text statement of the law. 





@ Its clear statement of the law reflects the 


great cases from whence its language largely 
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came. It speaks their own language and so 
the courts prefer it and rely on it when an 


accurate statement of the law is needed. 
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Admissions — by attorney — client 
as bound by. In Brown v. Hebb, — 
Md. —, 97 A.L.R. 366, 175 A. 602, 
it was held that an attorney employed 
without reference to pending litigation 
is but an agent, and his authority to 
bind his principal by his admissions is 
not affected by the fact that he is an 
attorney at law, except in so far as 
that fact may reflect upon the appar- 
ent scope of the agency. 

Annotation: Extrajudicial admis- 
sions of fact by attorney as binding 
client. 97 A.L.R. 374. 


Adverse Possession — acts of 
ag “oho In City of Rock Springs 

Sturm, 39 Wyo. 494, 97 A.L.R. 1, 
273 P. 908, it was held that the pos- 
session of land under a mistaken be- 
lief as to the true boundary for the 
period prescribed by law, openly, no- 
toriously, exclusively, and in a man- 
ner plainly indicating that the occu- 
pant is acting as owner, gives rise to 
a presumption, in the absence of ex- 
planatory circumstances showing the 
contrary, that the occupancy has been 
adverse and under a claim of right, 
casting the burden of explaining such 
possession upon the person who dis- 
putes the right. 

Annotation: Adverse possession 
due to ignorance or mistake as to 
boundaries. 97 A.L.R. 14. 


A\ my ie New] 
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Alimony — foreign decree of as 
enforceable by contempt proceedings. 
In Shibley v. Shibley, — Wash. —, 
97 A.L.R. 1191, 42 P. (2d) 446, it 
was held that a final decree for ali- 
mony rendered in another state may, 
on default in payments, be established 
in the forum as a foreign judgment, 
and enforced in equity, as in the case 
of a domestic decree for alimony, by 
contempt proceedings. 

Annotation: Decree for alimony 
rendered in another state or foreign 
country as subject to enforcement by 
equitable remedies or by contempt 
proceedings. 97 A.L.R. 1197. 


Amusements — injury to patron. 
In Waddel’s Administrator v. Brash- 
ear, 257 Ky. 390, 78 S. W. (2d) 31, 
98 A.L.R. 553, it was held that it is 
the duty of one conducting an amuse- 
ment park for profit to be reasonably 
sure that he is not inviting patrons 
into danger, and to exercise reason- 
able care for their safety, regard be- 
ing had for the fair adaptability of 
the contrivances and facilities for their 
customary or reasonably anticipated 
use. 

Annotation: Duty and liability of 
owner or keeper of. place of amuse- 
ment respecting injuries to patrons. 


98 A.L.R. 557. 


Amusements — liability for injury 
to patron. In Kushner v. McGinnis 





CASE AND 


COMMENT 








(two cases) — Mass. —, 97 A.L.R. 
578, 194 N. E. 106, it was held that 
the proprietor of an amusement device 
is not relieved from responsibility for 
injury to a patron through his negli- 
gence, because of a printed statement 
on the back of a ticket of admission, 
not called to the patron’s attention, 
purporting to relieve the management 
from responsibility for injury to per- 
sons going through the device, at least 
where the ticket is purchased only a 
few steps from the place where it is 
collected, so that a person of average 
intelligence and alertness would be 
unlikely to observe the statement. 
Annotation: Effect of notice on 
ticket for amusement device to limit 
liability of proprietor for injury to 


patron. 97 A.L.R. 582. 
Assignment — claim for alimony. 
In Cederberg v. Gunstrom, — Minn. 


—, 97 A.L.R. 207, 258 N. W. 574, 
it was held that a past-due sum or 
instalment of alimony payable to a 
divorced wife is assignable. 


Annotation : 
for alimony. 


Assignability of claim 


97 ALR. 208. 


Attorneys — power coupled with 
an interest. In O’Connell v. Superior 
Court in and for City and County of 
San Francisco, — Cal. —, 97 A.L.R. 
918, 41 P. (2d) 334, it was held that 
a power coupled with an interest in 
the subject-matter of the action, so 
as to prevent revocation of authority 
or substitution of attorneys, is not con- 
ferred on an attorney at law by an 
agreement between him and a client 
stating his employment to proceed 
against a third party in a certain mat- 
ter, and reciting that the client agrees 
to pay him one ‘half of all that he may 
collect or recover by suit or compro- 
mise, with full power to compromise, 
and with a right to abandon the em- 
ployment by waiving compensation 
for his services, although the agree- 


» 18 « 


—— 


ment also states that there is there- 
by assigned to the attorney, as his 
compensation, one half of the client’s 
interest in the subject of the agency 
or power. 

Annotation: When attorney’s pow- 
er deemed coupled with an interest so 
as to prevent discharge or revocation 


97 A.L.R. 923. 


Attorneys — services or fees cov- 
ered by lien of. In Reynolds v. War- 
ner, — Neb. —, 97 A.L.R. 1128, 258 
N. W. 462, it was held that under § 
7-108, Comp. Stat. 1929, an attorney’s 
charging lien is confined to fees and 
costs due for services rendered in the 
particular case in which it is sought 
to enforce the lien. 

Annotation: Attorney’s charging 
lien as including services rendered or 
disbursements made in other than in 


the instant action or proceeding. 97 
A.L.R. 1133. 


Automobiles — contributory neg- 
ligence as to speed. In Hart v. Stence, 
— lowa, —, 97 A.L.R. 535, 257 N. 
W. 434, it was held that one who, 
while driving at late dusk upon a 
straight, level highway at a speed in 
excess of 40 miles per hour, collided 
with an unlighted truck parked partly 
on and partly off the pavement, which 
he failed to see until close to it in 
consequence of being momentarily 
blinded by the lights of a car coming 
from the other direction, must be 
regarded as guilty of contributory 
negligence as a matter of law where 
a statute provides that no person shall 
drive any vehicle upon a highway at 
a speed greater than will permit him 
to bring it to a stop within the assured 
clear distance ahead. 

Annotation: Driving automobile 
at speed which prevents stopping with- 


in range of vision as negligence. 97 
A.LR. 546. 
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Bills and Notes — lack of consid- 
eration — seal. In Citizens’ Bank of 
Blakely v. Hall, 179 Ga. 662, 97 
ALR. 613, 177 S. E. 496, it was 
held that it is a good defense to an 
action on a negotiable promissory 
note, whether under seal or not, in 
the hands of the original payee, that 
it was executed without any lawful 
consideration. 

Annotation: Seal as affecting ne- 
gotiability and qualities of paper un- 
der Negotiable Instruments Law. 97 


ALR. 617. 


Boundaries — rights as between 
grantees of lots of same tract in case 
of mistake. In Susi v. Davis, — Me. 
—, 97 A.L.R. 1222, 177 A. 610, it 
was held that grantees in severalty of 
lots of land laid off on a particular 
plot hold in proportion to their re- 
spective conveyances where actual 
measurements not controlled other- 
wise are widely variant from those 
given in the deeds, and any deficiency 
or excess of the whole must be appor- 
tioned among the several lots propor- 
tionately to their respective contents 
as shown by the plot. 

Annotation: Rights as between 
grantees in severalty of lots or parts 
of same tract, where actual measure- 
ments vary from those given in the 
deeds or indicated on the map or plat. 
97 A.L.R. 1227. 


Building and Loan Associations 
— credit of dues on loan. In Sullivan 
& Sons Mfg. Co. v. Ideal Building & 
L. Asso., 313 Pa. 407, 170 A. 263, 
98 A.L.R. 1, it was held that a bor- 
rower from a loan association has the 
right while the association is still sol- 
vent to have dues paid by him credit- 
ed on the mortgage loan, as collateral 
security for which his stock was as- 
signed. 

Annotation: Basis of settlement 
between building and loan association 


COMMENT 


and borrowing member during sol- 
vency of association. 98 A.L.R. 6. 


Building and Loan Associations 
— status of stockholder after matur- 
ity of stock. In Home Bldg. & Sav. 
Asso. v. Clay, 188 Ark. 943, 68 S. W. 
(2d) 103, 98 A.L.R. 84, it was held 
that a certificate given to the owner 
of matured stock in a building and 
Savings association on his surrender 
of the stock, stating that the associa- 
tion will pay a specified amount equal 
to the par value of the stock, with all 
unpaid dividends at a specified rate 
that have fallen due thereon, in con- 
sideration of which the owner waives 
all larger participation in the earnings 
of the association, and stating, fur- 
ther, that the certificate is subject to 
the laws of the state and the by-laws 
of the association, does not create the 
relationship of general creditor but 
that of a stockholder subject to the 
by-laws of the association. 

Annotation: Status of holder of 
withdrawn, matured, prepaid, and pre- 
ferred stock in building and loan asso- 
ciation and resulting rights and liabil- 


ities. 98 A.L.R. 89. 


Building and Loan Associations 
— withdrawal value of shares. In 
Thirteenth Ward Bldg. & L. Asso. of 
Newark v. Weissberg, 115 N. J. Eq. 
487, 170 A. 662, 98 A.L.R. 134, it 
was held that a borrowing member of 
a building and loan association is not 
entitled on foreclosure to have credit- 
ed on the mortgage indebtedness prof- 
its apportioned to his shares at the 
annual stockholders’ meeting, where 
the board of directors subsequently 
adopted a resolution that, in order to 
take care of anticipated losses, with- 
drawing members should receive only 
50 per cent of the profits as listed on 
the annual report, where the statute 
directing that a defaulting borrowing 
member shall be credited on the mort- 
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_CASE AND 


gage loan with the withdrawal value 
of his pledged shares provides for the 
inclusion in withdrawal value only of 
a “reasonable share” of the profits. 

Annotation : Determination of 
“withdrawal value” of wunmatured 
shares in building and loan 
tion. 98 A.L.R. 142. 


associa- 


ewith 
In Al- 
A.L.R. 


Conspiracy interference 
contract of real estate broker. 
len v. Ramsey, — Okla. —, 97 
1259, 41 P. (2d) 658, it was held that 
1 petition which alleges that a real 
estate broker entered into a contract 
with the owner to sell certain property 
of the owner ; that he fully performed 
his part of the contract by submitting 
the name of the purchaser to his prin- 
cipal, the owner of the property; and 
that thereafter strangers to the con- 
tract conspired with the owner to in- 
duce him, and did induce him, to dis- 
regard his contract and make the sale 
through others; that he, the plaintiff, 
was the procuring cause of said sale, 
and by reason thereof had earned the 
agreed commission, is not sufficient to 
state a cause of action against others, 
strangers to the contract, for the re- 
covery of damages from them, based 
upon the commission he was entitled 
to receive under said contract. 


Annotation: Right of real estate 
broker against third person who pre- 
vented broker from earning commis- 
sions, or who received, or induced 
owner to pay to him or another, com- 
mission which the broker had earned. 
97 A.L.R. 1273 


Constitutional Law 
Code under the National Industrial 
Act. In Schechter v. Unit- 
Zoo GU. §,. 495, 79 &. 


ALR. 947, 35 S. Ct. 


adoption of 


Recovery 
ed States, 
ed. 1570, 97 
837, it was held that legislative power 
is unconstitutionally delegated by the 
provisions of § 3 of the National In- 


dustrial Recovery Act of June 16, 
1933, authorizing the making of Codes 


COMMENT 


for the government of trades and in- 
dustries by or with the approval of 
the President of the United States, 
without setting up any standards aside 
from the statement of the general aim 
of rehabilitation, correction, and de- 
velopment of trades and industries. 

Note: Questions involving the Na- 
tional Industrial Recovery Act and 
sintilar state statutes are covered in 
the annotations in 92 A.L.R. 1464, 
and 95 A.L..R. 1391. In view of the 
decision in the reported case (Schech- 
ter v. United States (U. S.) ante, 
947) holding the Federal Act uncon- 
stitutional, at least as regards its more 
fundamental purposes, it has not been 
deemed necessary further to annotate 
the subject at this time. 97 A.L.R. 
970. 


Constitutional Law — conduct of 
prosecuting officers. In Mooney v. 
Holohan, 294 U. S. 103, 79 L. ed. 
791, 55 S. Ct. 340, 98 A.L.R. 406, 
it was held that the action of prose- 
cuting officers on behalf of the state 
may constitute state action within the 
purview of the due process clause of 
the Fourteenth Amendment. 

Annotation: Unfairness or cor- 
ruption of officers in performance 
of administrative functions in civil or 
criminal cases in state court as in 
violation of the Fourteenth Amend- 


ment. 98 A.L.R. 411. 


Constitutional Law — farm mort- 
gage provisions of Bankruptcy Law. 
: Louisville Joint Stock Land Bank 

. Radford, 295 U. S. 555, 79 A.L.R. 
1106, MPL &@ IS, 3S Ss. Go 
854, it was held that property rights 
of holders of farm mortgages are un- 
constitutionally taken, in violation of 
the Fifth Amendment, by a statute 
[Bankruptcy Act, § 75 (s), Frazier- 
Lemke Act of June 28, 1934, chap. 
869, 48 Stat. at L. 1289] applicable 
only to debts existing at the time of 
its enactment, which provides that a 
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farmer whose farm is mortgaged, and 
who has failed to obtain the consents 
necessary to a composition under the 
Bankruptcy Act, may, upon being ad- 
judged a bankrupt, if the mortgagee 
assents, purchase the mortgaged prop- 
erty at ~ then appraised value by 
agreeing to make deferred payments 
of stated percentages of the appraised 
value over a period of six years, with 
interest at 1 per cent per annum, or, if 
the mortgagee refuses his assent to 
such purchase, may obtain a stay of 
all proceedings for a period of five 
years, during which he shall retain 
possession of all or any part of his 
property, under the control of the 
court, provided he pays a reasonable 
rental therefor, and that at the end of 
five years he may pay into court the 
appraised price thereof, or, if a lien 
holder shall request a reappraisal by 
the court, the reappraised price, 
whereupon the court shall, by an or- 
der, turn over full possession and title 
of the property to the debtor, and he 
may apply for his discharge. 
Annotation: Financial depression 
as justification of moratorium or oth- 
er relief to mortgagor. 97 A.L.R 


1123. 


Criminal Law — attempt to com- 
mit murder. In People v. Miller, — 
Cal. —, 42 P. (2d) 308, 98 A.L.R. 
913, it was held that a conviction of 
an attempt to commit murder is not 
warranted by evidence that one who 
had that day, while somewhat under 
the influence of liquor, threatened to 
kill another, entered a field where 
such other was at work with a third 
person, carrying a .22-caliber rifle, 
walked toward both, and when some 
distance from them stopped and ap- 
peared to be loading the rifle, and, 
without raising it to take aim or pur- 
suing the threatened person who fled 
on a line at right angles to his ap- 
proach, continued towards the third 
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person, to whom he surrendered the 
rifle without resistance. 


Annotation: What conduct amounts 
to an overt act or act done toward 
commission of murder so as to sus- 
tain charge of attempt to murder, 98 


A.L.R. 918. 


Damages — gross negligence. In 
Texas Pacific Coal & Oil Co. v. Rob- 
ertson, — Tex. —, 79 S. W. (2d) 
830, 98 A.L.R. 262, it was held that 
gross negligence constituting ground 
for exemplary damages in an action 
for wrongful death is that entire want 
of care which will raise the belief that 
the act or omission complained of was 
the result of a conscious indifference 
to the rights or welfare of one who 
might be affected thereby. 


Annotation: Test or criterion of 
gross negligence or other misconduct 
that will support recovery of exem- 
plary damages for bodily injury or 
death unintentionally inflicted. 98 


A.L.R. 267. 


Easements — permissive use of 
paved way on boundary line. In 
Johnson v. Whelan, 171 Okla. 243, 42 
P. (2d) 882, 98 A.L.R. 1096, it was 
held that while the mere permissive 
use of a way over the land of another 
will not ripen into an easement, yet 
one who joins his adjacent landowner 
in the construction of a paved private 
way over and along the medial line 
has given such adjacent owner more 
than a mere license. Each owner, by 
use of the driveway, is continuously 
asserting an adverse right in the por- 
tion of the way on the other’s lot. 
And from such use for fifteen years 
the law raises a presumption of the 
grant of an easement. 

Annotation: Rights arising from 
reciprocal use by adjoining owners of 
strip along boundary for purpose of 
passageway or other purpose for ben- 


efit of both lots. 98 A.L.R. 1098. 
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Eminent Domain — le: s right 
to compensation. In Pierson 7", Fi. B: 
Leonard Furniture Co., 268 Mich. 
507, 256 N. W. 529, 98 A.L.R. 244, 
it was held that a provision 1n a lease 
for proportionate reduction of rent in 
case of condemnation of part of the 
leased property does not operate, on 
the theory that such reduction of rent 
constitutes full compensation, to ex- 
clude the lessee from the right to 
share in the award on such condemna- 
tion. 

Annotation: Validity, construc- 
tion, and effect of specific provision of 
lease or statute relating to rights and 
compensation of lessee in event of con- 
demnation. 98 A.L.R. 254. 


Evidence — expert's opinion predi- 
cated on opinions, inferences, and con- 
clusions of others. In Mt. Royal Cab 
Co. v. Dolan, — Md. —. 179 A. 54, 
98 A.L.R. 1106, it was held that the 
opinion of an expert, however qual- 
ied to speak, cannot be predicated 
either in whole or in part upon the 
opinions, inferences, and conclusions 
of others, whether expert or lay wit- 
nesses, 

Annotation: Testimony of expert 
predicated in whole or in part upon 


opinions, inferences, or conclusions of 
others. 98 A.L.R. 1109. 


Evidence — weight of — positive 
and negative. In Bennett v. Robert- 
son, — Vt. —, 177 A. 625, 98 A.L.R. 
152, it was held that as a general rule, 
positive testimony has more weight 


than negative testimony. 


Annotation: Comparative value of 
positive and negative testimony. 98 


A.L.R. 161. 


Fixtures — as between owner of 
land and conditional seller. In Na- 
tional Bank v. Wells-Jackson Corp., 
McKinlock v. Phillips Co. 358 IIL. 
356, 193 N. E. 215, 98 A.L.R. 618, 


COMMENT 


it was held that the rights of a 
conditional vendor of a sprinkler sys- 
tem sold to a lessee and installed in 
1 garage which the lease contemplat- 
ed should be erected by the lessee on 
the leased land as security for the 
rent, and which is removable without 
material injury to the building or it- 
self, are superior to those of the les- 
sor, after default in payments both of 
rent and of purchase money, where 
the parties knew that a city ordinance 
required a sprinkler system, and the 
sales contract reserves title in the 
vendor and provides that the system 
shall remain personal property, with 
a right on the part of the vendor to 
resume possession on default of the 
vendee, although the lease, given for 
a long period of years and recorded, 
requires the lessee to pay for the 
building and contains provisions 
against claims for liens in its con- 
struction. 

Annotation: Rights as between the 
landlord and conditional seller of 
property to tenant. 98 A.L.R. 628. 

Food implied warranty of fit- 
ness of. In Woolworth Co. v. Wil- 
son, 74 F. (2d) 439, 98 A.L.R. 681, 
it was held that the liability of one 
preparing and serving to a customer 
an ice cream soda to ‘be consumed on 
the premises, for injury caused by a 
piece of glass therein, is in tort and 
not for breach of an implied warranty 
of fitness and quality. 


Annotation: Implied warranty of 
fitness by one serving food. 98 A.L.R. 
687. 


Highways — injury to occupant of 
automobile striking trolley pole. In 
Meese v. Goodman, Rullman v. Same, 

, 176 A. 621, 98 A.L.R. 480, 
it was held that trolley poles placed, 
as directed by the municipal authori- 
ties, in the middle of a well-lighted 
street near a traffic signal point, with 
room on either side for three lines of 


» 95 « 























































































































































































































































THE LAWYERS MAGAZINE 


The Publishers are not responsible for the per- 
sonal views o! the authors of signed articles. 
Their publication is not to be deemed an in- 

orsement of any position taken on any con- 
troversial question. 


Editorial Board 
George R. Bundick, Editor-in-Chief 
Edwin S. Oakes, Consulting Editor 


Established 1894. Published by the Lawyers 
0-operative on olishing Company. Chairman 
of the Board, W B. Hale; Vice C hairmz an of the 
Board, J. B. Bryan; President, G. M. Wood; 
Vice-President, T. C. Briggs; See = 
eoeners Secretary, FI A. Hale; Editors-in-Chief, 
Parmele an A. Estrich. Office and 
Plana: Aqueduct erdinn Rochester, N. Y. 





traffic, the poles being marked by al- 
ternate black and white stripes to a 
height of 7 feet, are not such a nui- 
sance as to render the street railway 
company maintaining them liable for 
injuries to the occupant of an auto- 
mobile which collided therewith after 
being in collision with another auto- 
mobile. 


Annotation: Liability of company 
maintaining poles in or near highway 
for damages to person or property re- 
sulting from road vehicles striking 
pole. 98 A.L.R. 487. 


Income Taxes — distribution in- 
cident to reorganization. In Gregory 
v. Helvering, 293 U. S. 465, 79 L. ed. 
mo, WS ALR. 1355, 35 5S. 
266, it was held that an operation 
whereby a corporation all the stock of 
which is owned by an_ individual 
transferred to a new corporation cer- 
tain shares in a third corporation in 
consideration of the issuance of all 
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the stock of the new corporation to 
such individual, immediately after 
which the new corporation was dis- 
solved and liquidated by distributing 
the shares, which were all its assets, 
to such individual, is not such a re- 
eee as is contemplated by § 

112(g) of the Revenue Act of 1928 
which provides that “if there is dis- 
tributed, in pursuance of a plan of 
reorganization, to a shareholder in a 
corporation a party to the reorganiza- 
tion, stock or securities in such cor- 
poration or in another corporation a 
party to the reorganization, without 
the surrender by such shareholder of 
stock or securities in such a corpora- 
tion, no gain to the distributee from 
the receipt of such stock or securities 
shall be recognized,” notwithstanding 
the definition therein of the term “re- 
organization” as meaning a transfer 
by a corporation of all or a part of 
its assets to another corporation if, 
immediately after the transfer, the 
transferrer or its stockholders are in 
control of the corporation to which 
the assets are transferred. 


Annotation: What amounts to “re- 
organization” of corporation within 
income tax statutes. 97 A.L.R. 1359. 


Initiative, Referendum, etc. — 
amendment or repeal of ordinance 
adopted by electors. In State of Ohio 
ex rel. Singer v. Cartledge, 129 Ohio 
St. 279, 97 A.L.R. 1040, 195 N. E. 
237, it was held that in the absence 
of provisions contained in the Consti- 
tution or state law, limiting or con- 
trolling its power, a city council of a 
noncharter city has power to amend 
or repeal an initiated ordinance there- 
tofore adopted by the electors of such 
city. 

Annotation: Power of legislative 
body to amend, repeal, or abrogate 
initiative or referendum measure, or 
to enact measure defeated on referen- 


dum. 97 A.L.R. 1046. 
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AMERICAN LAW REPORTS contain over 9,891 of 
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A Change of Venue.—Judge: “Have 
you ever appeared as a witness in this suit 
before, madam?” 

Witness: “No, your honor, I think the 
last time I wove a brown afternoon gown. 
How do you like this new one?” 

—Capper’s Weekly. 


Loaded for Casey.—Murphy: “What’s 
that in your pocket?” 

Pat (in whisper): “Dynamite. I’m wait- 
ing for Casey. Every time he meets me 
he slaps me on the chest and breaks me pipe. 
Next time he does it, he'll blow his hand 
off.”—Exchange. 


News to Him, Too.—Policeman (in 
court): “I am sorry, Mr. Blurpus, that 
I arrested you for kissing a woman in the 
park. I didn’t know it was your wife.” 

Blurpus: “Oh, that’s all right. Until 
you flashed the light into her face I didn't 
know it, either.”,-—Exchange. 


Diplomatic Editor Doubles Circulation 
in Two Weeks.—‘‘An editor recently 
stated that he had been kissed by the most 
beautiful married woman in town and prom- 
ised to publish her name in the first issue 
of the paper next month. In two weeks the 
circulation doubled. Then the editor named 
his own wife.”—Bertha McMillan in Macks- 
ville (Neb.) Enterprise. 


Lawyer Sings, Client Gets Life.—An at- 
torney sang “Home, Sweet Home” to a 
jury today in a vain attempt to save his 
client from prison. After listening to the 
rendition by John Brett, the lawyer, the 
jury convicted Lloyd Grable, Oklahoma 
City motor-car mechanic, of attempted bank 
robbery and specified life imprisonment. 
The State Criminal Court of Appeals re- 


Mingle a little folly with your wisdom.—Horace. 
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versed Grable’s first conviction because a 

bailiff-preacher had led the jury in prayer 
before it returned its verdict. 

Contributor: Joseph P. Kutner, 

New York City 


Talking Back to the Court—“You 
can’t talk back to the court,” whispered 
the fat officer in the whiskery farmer’s ear. 

“Can’t eh !—well, just watch me,” was the 
explosive observation, “I went to school 
with his Honor,—beat him at that; licked 
him fer gettin’ sassy to me; an’ oncet run 
over him with my buggy. Whut’s a little 
talk, now, more or less?” 





Big Business.—Attorney (in court, to 
witness )—“What is your business?” 
Witness (languidly)—“Not raising hogs.” 
—Los Angeles Times 


Love’s Labor Lost.—‘“Yes,” said the 
Lawyer, “I had many disappointments, but 
none stands out like the one that came t 
me when I was a boy.” 

“Some terrible shock that fixed itself in- 
delibly in your memory, I suppose?” 

“Exactly. I had, with great difficulty, 
crawled under a tent to see the circus, and 
then discovered it was a mission meeting.” 

—Building Owner and Manager. 


Bad Company.—An elderly man of 
convivial habits, but also bookish, was haled 
before the bar of justice in a small country 
town. 

“Ye’re charged with bein’ drunk and dis- 
orderly,” snapped the magistrate. “Have 
ye anything to say why sentence should not 
be pronounced ?” 

“Man’s inhumanity to man makes count- 
less thousands mourn,” began the prisoner, 
in a flight of oratory. “I am not so de- 
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sased as Poe, so profligate as Byron, as 
ungrateful as Keats, so intemperate as 
Burns, so timid as Tennyson, so vulgar as 
Shakespeare, so—” 

“That'll do, that’ll do,” interrupted the 
magistrate. “Seven days. And, officer, take 
down that list of names he mentioned and 
ound ’em up. I think they’re as bad as 
te is"—Tit-Bits (London). 


His Specialty.—Warden: “We must 
st you to work. What can you do?” 
Forger: “Give me a week’s practise and 
[ will sign your checks for you.” 


—Philadelphia Evening Bulletin. 


Not Recently—Lawyer: “You say 
yu saw the man stabbed in the hay-field 
wih a fork. What kind of a fork?” 
Witness: “Well, did you ever see a 
tuning-fork or an oyster-fork in a hay 
eld?”—Grit. 


Statistics Are Wonderful.—‘Why in 

the world did you ever write a policy on a 
man ninety-eight years old?” asked the in- 
lignant insurance-inspector. 

“Well,” explained the new agent, “I 
looked in the census-report and found there 
were only a few people of that age who 
fie each year.”—Arcanum Bulletin. 


He Forgot to Duck.—Judge: “Will 
you waive your right to appeal?” 

Husband: “Don’t let her wave any more 
rights, Judge. That’s how I got this black 
eye!"—Foreign Service, V. F. W. 


No Roofee, No Rentee.—Yes indeed, I 
arrears three months rent. If you were I 
should you pay and keep mouth shout, who 
is like damn fool to pay the thing unsatis- 
factory. 

Unless you patch the roof and put new 
paper on wall then I clear that. Later if 
you do not do I shall sue you damage for 
working hours. Many time the worked had 
done how-ever midnight rain, next morning 
all clothers wet I have start all over and 
waste my time for nothing.—Letter from a 


New Jersey Chinese laundryman to his 
landlord. 


Too Bad.—Friend: “I suppose you 
have your share of doubtful bills on your 


books ?” 


What Reports Will 
You Cite 25 Years 
From Now? 


Obviously you will cite only 
Leading Cases establishing the 
principle involved. 


More case law was definitely 
determined during the third 
of a century between 1888- 
1918 than in the whole pre- 
ceding century. This was a 
transitory period from the 
industrial horse and buggy 
days to the super-industrial 
motor age. 


The Leading Cases of that 
formative period are found in 
LAWYERS REPORTS AN- 
NOTATED. 


This explains the increasing 
frequency with which you 
encounter citations to cases 
reported in 


LAWYERS REPORTS 
ANNOTATED 


“The Worthy Predecessor 
to American Law Reports” 
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— 
Merchant: “I only wish they were Enou: 
There’s no question about most of them,” Lawson 
—Border Cities Star. sharp a! 
FOUN DATI ON Plenty.—““What would I get,” inquired eh 
the man who had just insured his property aa h 
against fire, “if this building should bum - 
STONES down to-night?” . . . “I would say.” onde 
replied the insurance-agent, “about ten sa 
years."—New York Post. AL 
No Gain, No Loss.—Motorist: “Hey, the dan 
HE basic cases of your law- its pretty fortunate for you this happened so that 
. ‘ in front of a doctor’s house.” the tru 
school days, consisted mainly Victim: “Yeah—but I’m the doctor!” 
of great English cases. —Safe Driver, on 
a 
Do you recall how often they We're Here on Business.—A young Rastus 
di ih Sa Riis tea barrister paused in the midst of a boring asked 
were Giscussed In law-scnoo!l Gays! harangue and said to Lord Ellenborough: “Gui 
Your venerable professors knew “Is it the pleasure of the court that I should “but I 
that only from an understanding of proceed with my statement ?” 
Cini -anes. eit. legal- Lord Ellenborough replied: “Pleasure, 
‘ Mr. ——, has been out of the question for Tre 
istic reasoning process be instilled. a long time; but you may proceed.” about 
—Observer (London), mover 
Daily, consciously or uncon- experi 
: : : a Brotherly Love.—In 49 Tenn. 220, the 
sciously, your mind is utilizing : and 2 
court held that a statute exempting a horse . 
your knowledge of these cases. =— 


exempts a jackass. Perhaps this notation 





















WHY NOT add them to your will aid some attorney in bringing himself an, 

library on thet you may have easy under the exemption.—Chicago Bar Record. “BI 

access to them? Topiary, Eh?—Leo J. Crowley, Esq, he sa 

United States Commish, refers us to /s- a 

-_— . ~ raclite House of David v. Murphy, 6 F, acne 

English Ruling Cases Supp. 914. It reads in part and in words face. 

7 , . but no figures thus: He 

contain all the important English Woolsey, D. J.: “ . . The plaintiff ened 

cases from earliest times to 1900. complains quite bitterly because the defend- fell ¢ 

ant’s ball players are all required to wear able 

(iil ~ i beards like those of the plaintiff players. ers 
British Ruling Cases “From time immemorial, however, the 
wearing of beards has been in the public 

supplements them from 1900 on. domain. In respect of matters within that St 

domain all men have rights in common. accu 

Any man, therefore, if so minded, may— say! 

without being subject to any challenge, - 

legal or equitable—not only grow such beard Just 

PRICE AND TERMS ON as he can, but purposely imitate another’s rain 
APPLICATION facial shrubbery—even to the extent of fol- 
lowing such topiary modification thereof as 

may have caught his fancy. The plaintiff's s 

rights herein, therefore, cannot be soundly bee 

based merely on the fact that the members did 

of the defendant’s team wear beards pre- cal 

cisely like the beards of the plaintiff’s team. hin 

."—Noted from “Dicta.” he, 
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Enough for the Lawyer—Old Mrs. 
Lawson was called as a witness. She was 
sharp and wide awake. At last, the cross- 
examining lawyer, out of all patience, ex- 
daimed, “Mrs. Lawson, you have brass 
enough in your face to make a 12-quart 
pail. “Yes,” she replied, “and you've got 
sass enough to fill it.” 


A Limited Recovery.—Why not limit 
the damages in alienation of affection suits 
so that no wife could sue for more than 
the true value of her husband? 

—Chicago Bar Record. 


Taking No Chances.—Our old friend 
Rastus was in trouble again, and the sheriff 
asked him if he were guilty or not guilty. 

“Guilty, suh, I think,” replied Rastus, 
“but I'd better be tried to make sure of it.” 

—Montreal Star. 


Treasure Trove.—After reading a lot 
about the “grow your own_ vegetables” 
movement, a lawyer decided to try the 
experiment. He began to dig up the garden, 
and after half an hour’s hard work was 
astonished to find a fifty-cent coin at his 
feet. He dug with renewed vigor, and sev- 
eral more coins rewarded his efforts. 

“Bless me, if this isn’t a money mine,” 
he said, digging away for all he was worth. 
“I wonder what I'll find next?” His arms 
ached and perspiration trickled down his 
face. 

He could stand it no longer. He straight- 
ened his back at last, and a glistening coin 
fell at his feet. Then he grasped the miser- 
able truth. There was a hole in his trous- 
ers pocket. 

—Building Owner and Manager. 


Storm Coming.—Magistrate (to man 
accused of begging): “What have you to 
say ?” 

Prisoner: “It wasn’t my fault, sir. I 
just held out my hand to see if it was 
raining, and the gent dropped a penny in it.” 

—Grit. 


Shh!—A Union Pacific shopman had 
been drawn on a Federal grand jury and 
didn’t want to serve. When his name was 
called he asked Judge Pollock to excuse 
him. “We are very busy at the shops,” said 
he, “and I ought to be there.” 
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Modernize 
Your Set of 


U. S. REPORTS 


No set of U. S. Reports 
can serve efficiently w#th- 
out the complete judicial 
history of each case. 


¢ 


This is obtainable only 
in the Monumental Work 
of ‘fudge Walter Malins 
Rose. 

° 
This work contains over 
650,000 citations, near- 
ly 80% of which are to 
state cases on Common 
Law Points. 
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“So you are one of those men who think 
the Union Pacific couldn’t get along with- 
out you,” remarked the judge. 

“No, your honor,” said the shopman, “] 
know it could get along without me, but 
I don’t want it ‘to find it out.” 

“Excused,” said the judge. 

—Topeka Capital. 


On Her Heels.—They were hearing the 
evidence in Mrs. Biff McGee's suit for 
divorce. Mrs. Biff was telling tales of 
cruelty, almost beyond belief, when good old 
Diff stepped up to the bench and said: 

“Judge, you can’t believe a word that 
woman says. She’s punch-drunk!” 

—Service Magazine. 


Playing Safe.—The hotel clerk was 
growing impatient as the prospect took so 
long to read the names on the register. 
‘Just sign on that line, please,” said the 
clerk. 

The prospect was indignant and retorted: 
“Young man, I’m too old a hand to sign 
anything without readin’ it 

—Kansas City Star. 


Tenant’s Revenge—The magistrate 
looked severely at the small, red-faced de- 
fendant. 

“So you kicked your landlord downstairs,” 
he said. “Did you imagine that was within 
the rights of a tenant?” 

“T’ll bring my agreement and show it to 
you,” said the little man, growing still red- 
der, “and I’ll wager you will agree with me 
that anything he forgot to prohibit in that 
lease I had a right to do the very first 
chance I got!” 

—Building Owner and Manager. 


Law Student—‘Do you believe kissing is 
unhealthy ?” 

She—‘“I couldn't sav—I’ve never 

Law Student—“You’ve never been 
kissed ?” 

She—“I’ve never been sick.” 


” 


Just Try This One.—Lawyer’s Wife: 
“Mrs. Jones has another new hat.” 

Diplomatic Hubby: “Well, if she were 
as attractive as you are, my dear, she 
wouldn’t have to depend so much upon the 
milliner,” 








